
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



CLARKE v. RAILWAY CO. 421 

RECENT AMERICAN DECISIONS. 

Supreme Court of Rhode Island. 
CLARKE v. DELAWARE AND HUDSON RIVER RAILWAY CO. 

An action in the state courts may be removed into the courts of the United 
States, under the Act of Congress of 1857, c. 196, at any time before the final 
trial in such action ; and a trial before the jury and failure to agree upon a ver- 
dict, is not to be regarded as such a final trial. 

This action was tried before a jury in this court and the jury 
disagreed. The defendants then filed a motion with the proper 
papers to remove the case to the United States Circuit Court under 
the Acts of Congress of July 27th 1866, and the amendatory Act 
of March 2d 1867. (14 U. S. Statutes, 306 and 558.) 

The plaintiff opposed the motion on the ground that it was too 
late, as a trial had taken place in the state court. 

The opinion of the court was delivered by 

Potter, J. — The Act of 1866 provides for removal of a suit 
at any time " before the trial or final hearing." The Act of 1867 
varies the language somewhat ; and provides for removal at any 
time "before the final hearing or trial." 

We have been referred to the recent decision of the Supreme 
Court of Massachusetts in the case of Galpin v. Critchlow {ante 
p. 137), where the circumstances were similar to those of the case 
before us. There had been one trial resulting in a disagreement 
of the jury ; and that court decided that the cause could not be 
removed. We cannot acquiesce in the reasoning or the conclusion 
in that case. And we think the weight of argument and authority 
is decidedly in favor of the right to remove. 

With the policy of the Acts of Congress, we as a court, what- 
ever our individual opinions, have nothing to do. Their effect no 
doubt is to carry into the United States courts a great mass of 
litigation, which would otherwise remain in the state courts. 

The Act of 1867 has been decided not to be unconstitutional 
by the United States Supreme Court in 1872, in the case of the 
Chicago § North Western Railway Co. v. Whitton, 13 Wallace 
270. See also Fields v. Lamb, 1 Deady 430. 
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Upon the construction of the act we must, however, decide. 
This indeed seems to be a mere form on our part, as in two cases, 
Hazard et al. v. Durant et ah, 9 R. I., and Ellis v. Pope et ah, 
not yet reported, where this court decided there was no ground for 
removal, the United States Circuit Court nevertheless took imme- 
diate jurisdiction of them. See also Chicago §c, Railway Co. 
v. Whiton, 25 Wisconsin 274; s. c. in 13 Wallace 270, and 
Aoherly v. Vilas, in the Supreme Court of Wisconsin, 8 Am. Law 
Reg. N. S. 558, and s. c. before Miller, U. S. District Judge, 8 
Am. Law Reg. N. S. 229. 

It might be desirable that some mode should be provided by 
which questions relating to the construction of these acts, involving 
possible conflict of jurisdiction, might even before a trial upon the 
merits of a cause be taken to the United States Supreme Court 
for their decision. Congress, however, have made no provision 
for it. In one case, indeed, where the state court refused the re- 
moval and proceeded immediately to trial, the suit was removed 
to the United States Supreme Court by writ of error. 

Our conclusion is that an order should be entered that this court 
will proceed no further in the cause. And we are clearly of 
opinion that the amendments made to the declaration should be 
considered as made as of the time when the declaration was filed. 
But if the cause is to be removed, it should be removed as of the 
date when the motion for removal was made. And the papers 
should be certified as they were at that date. 

The foregoing opinion, taking the op- conceived, as it is, in the most beautiful 
posite view from that maintained by the spirit of judicial courtesy, in attempting 
Supreme Judicial Court of Massachu- to make the provisions of the act con- 
setts, in Gilpin v. Critchlow, ante p. 137, form to a decent and proper respect in 
et seq., will be of interest. We are not Congress for the fairness and justice of 
surprised at the result to which the court proceedings in the state courts, does not, 
came in this case, since it seems to us as our note to the case sufficiently inti- 
to follow the natural import of the mated, quite come up to the legislative 
words of the statute, and to bo suffi- spirit of Congress upon matters affect- 
ciently in keeping with the general ing judicial proceedings in the states 
spirit of congressional legislation, upon lately in rebellion, and we should be 
this and kindred subjects, since our un- surprised, if the national Supreme Court 
fortunate civil war, not to excite any did not feel compelled to adopt the con- 
surprise. The argument of Chief Jus- struction here put upon the act. 
tice Gkay in the Massachusetts case, I. F. R. 



